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Ontario

Ontario
Law Reform
Commission

To The Honourable R. Roy McMurtry, Q.C.

Attorney General for Ontario

Dear Mr. Attorney:

We have the honour to present the Tenth Annual Report of the

Ontario Law Reform Commission, for the period April 1, 1976 to March 31,

1977.
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INTRODUCTION

This report deals with the activities of the Commission during the

period April 1, 1976 to March 31, 1977. During the last year we have com-

pleted work on two projects, Changes of Name and The Impact of Divorce

on Existing Wills, and have published final reports on both topics. We have

also submitted to the Attorney General an Interim Report on the Orderly

Payment of Debts as a discussion document during the formulation of an

Ontario response to the proposed federal Bankruptcy Bill. This document

has not been published, but will form part of our final Report on the Enforce-

ment of Judgment Debts. In addition, work continued and substantial

progress was made on ten other projects currently in our programme.

It has been a year of change. Change and the evolving role of law in

society forms the continuing focus of our work. More immediate and per-

sonal than this ongoing concern have been the changes in the personnel of

the Commission which took place during the year. On February 8, 1977, the

Premier of Ontario, the Honourable William G. Davis, Q.C., announced

the appointment of the former Chief Justice of Ontario, the Honourable

George Alexander Gale, Q.C., LL.D., as Vice Chairman of the Ontario

Law Reform Commission. Mr. Gale succeeds as Vice Chairman the Honour-

able James C. McRuer, O.C., LL.D., D.C.L., who had asked to be relieved

of his duties as Vice Chairman and who will remain a member of the Com-
mission. On March 18, 1977, the Chairman of the Commission, H. Allan

Leal, Q.C., LL.M., LL.D., resigned to assume appointment as the Deputy

Attorney General for Ontario.

THE WORK OF LAW REFORM
Tradition is a strong and pervasive force in the legal culture. Bound to

the past by respect for the authority of experience, by patterns of argument

and styles of thought, the law is often slow to adapt to change in society and

the new challenges which that presents. A society changing as rapidly as

Canada requires a system of law that is not only responsive to evolving

social needs and values, but also able to provide a framework for the mainte-

nance of stability and continuity. Legislative activity and judicial innovation

are the conventional methods used to adapt the law to changing social

demands. However, within the last fifteen years many legal jurisdictions

have concluded that these methods of effecting change in the law need to be

supplemented by the development of institutions specifically charged with

responsibility for law reform. The Ontario Law Reform Commission,

established in May, 1964, was one of the first of these specialized agencies.

The statute establishing the Commission states that our function is to

inquire into and consider any matter relating to reform of the law, having

regard to the statute law, the common law and judicial decisions, the ad-

ministration of justice, judicial or quasi-judicial procedures under any Act,

or any subject referred to us by the Attorney General. The five Commis-
sioners combine a varied range of experience in the legal profession, in-

cluding private practice, law teaching, high judicial office and service as a
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Minister of the Crown. Unlike some other law reform agencies, the Commis-
sion consists of a combination of full-time and part-time members, the part-

time members keeping the Commission in touch with professional and other

developments throughout Ontario.

Since 1964, our work has been varied and wide-ranging. We have

published 52 separate reports containing recommendations for law reform,

a large number of which have been implemented. Some reports have been

concerned with innovations in the law, devising new laws and legal ap-

proaches to new situations; such was the nature of our work on the Law of

Condominium and the Protection of Privacy. Much of our work has been

concerned with effecting institutional reforms in the machinery of the ad-

ministration of justice; our Report on the Administration of Ontario Courts

and our reports on The Solicitors Act, and The Coroner System in Ontario

are examples of this type of work. Yet other studies, such as our Reports on

Family Law, have involved a fundamental transformation of existing legal

doctrine; many, such as the reports dealing with Motor Vehicle Accident

Compensation, Consumer Warranties and Landlord and Tenant Law, have

the broadest social impact and importance, potentially affecting the entire

population.

During the last thirteen years, as law reform agencies have been

established throughout Canada and the Commonwealth, law reform has

developed significantly, both as an idea and as an institution. This develop-

ment has been accompanied by a greater awareness of the need for law

reform among both the legal profession and the public. There is a continuing

dialogue between law reform commissions and the public, and an exchange

of ideas between law reform commissions themselves, both of which are

challenging and valuable. Law reform has become a collaborative enterprise

involving the public, profession, government and legislature, an enterprise

that is itself continuously evolving and changing. Though we recognize the

achievement of the past, we look forward to new challenges and projects.

REPORTS DURING 1976-1977

(a) Changes ofName
Our Report on Changes of Name was tabled in the Ontario Legislature

on November 10, 1976. The project on Changes of Name began in response

to correspondence from organizations such as the Ontario Status of Women
Council, the Women's Bureau of the Ministry of Labour and the Federa-

tion of Women Teachers of Ontario, drawing our attention to the diffi-

culties facing families, and married women especially, who wished to depart

from the prevailing conventions of a wife taking her husband's surname at

marriage and that same surname being given to their children. Since existing

statutes and government practices did not deal satisfactorily with this situa-

tion, we felt it necessary to embark on a study of the provincial law relating

to personal names, and in particular The Change ofName Act.

From the outset we realized that there were many practical implica-



tions involved in a married woman's choice of name, and that the entire

issue concealed a basic conflict of values and interests. We became con-

vinced that it would be unwise to recommend reform until the full implica-

tions of the various approaches to reform had been explored, and that in

this project public discussion and involvement were vitally important. To
promote discussion of the various policy questions being considered, we
published a short study paper entitled "A Woman's Name" and made
copies available to interested individuals, organizations, businesses and

government agencies. As a result, the issues were discussed in the press, on

radio and television, and at meetings and conferences, and ultimately we
received many helpful comments and submissions.

Our report was divided into two parts: the first dealt with the issues of

a married woman's choice of name and the name given to children at birth;

the second suggested reforms in court procedures for changing names

regulated by The Change ofName Act. With respect to the issue of taking a

name at marriage our basic recommendation was to allow each spouse, both

husband and wife, to have a choice of surname upon marriage, which might

be the person's own surname before marriage, or the surname of the per-

son's spouse alone, or a hyphenated combination of both surnames. Sub-

sequent changes of family name, within this basic framework of choice,

should be permitted to take place without undue formality, and without an

application to court. On the issue of naming children at birth, we recom-

mended that a married couple should be able to give their children the

husband's surname, or the wife's surname, or a hyphenated combination of

both surnames.

In the second part of the report we considered reform of the

general comprehensive procedure for changing names under The Change of
Name Act. We had received a number of submissions suggesting that

changing one's name through court application could be a frustrating,

lengthy and expensive process, and that the whole procedure was in need of

reform. We re-examined this procedure in an attempt to make it cheaper,

simpler, less onerous and less formal, while preserving the general character

and safeguards of the legislation. Among other recommendations we sug-

gested that change of name applications should be heard in the family court;

that a formal hearing need not be held in all cases; that the number of

documents filed should be greatly reduced; and that advertising the change

of name should be required only in exceptional cases. Our proposals would

streamline and simplify the change of name procedure, doing away with

unnecessary and anachronistic formalities, reducing the paperwork in-

volved and easing the burdens of both the applicant and the court.

(b) The Impact ofDivorce on Existing Wills

Recently, we completed work on a project concerning the Impact of

Divorce on Existing Wills, and submitted a report to the Attorney General.

This report concerned a fairly limited question: what effect should a subse-

quent divorce have upon a will made by one of the spouses? Occasionally
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ex-spouses have been the unintended recipients of windfall benefits result-

ing from their former spouses' neglect to alter a will following divorce.

Many other legal jurisdictions have noted the potential injustice of this

situation and have amended their legislation concerning wills to provide

that the subsequent divorce of a testator will operate to modify a prior will.

We undertook a study of the need for similar legislative reform in Ontario.

Subsequently, we met with representatives of the Ontario Branch of the

Canadian Bar Association to discuss the merits of alternative reform

proposals.

Our report recommended that The Wills Act should be amended to

provide that where a testator is divorced, or where his or her marriage has

been annulled, after making a will, the will should be read for all purposes

as if the former spouse had died before the testator, unless the will expressly

provides otherwise. Such an amendment should operate to revoke all

dispositions of beneficial interests in favour of the ex-spouse, to revoke

provisions conferring a general or special power of appointment on the ex-

spouse, and to revoke provisions naming the ex-spouse as executor or

trustee. Although the amendment should operate to invalidate the appoint-

ment of an ex-spouse to act as trustee for a secret trust, established before

the testator's divorce, it should not otherwise interfere with the secret trust.

The amendment should apply to all wills of persons dying after the enact-

ment of legislation implementing the reform.

(c) Enforcement ofJudgment Debts Project:

Interim Report on the Orderly Payment ofDebts

On July 21, 1976, we submitted to the Attorney General our Interim

Report on the Orderly Payment of Debts. The Interim Report deals with

one facet of our larger project on the Enforcement of Judgment Debts:

establishing an administrative scheme to assist the overcommitted small

debtor. We decided to proceed separately with this topic because, at the

time, the Federal Department of Consumer and Corporate Affairs was re-

considering Part III of its proposed new Bankruptcy Bill dealing with the

orderly payment of debts and wished to take into account the views of

interested parties. Although the subjects of bankruptcy and insolvency fall

under federal legislative jurisdiction, many aspects of Part III touch upon

matters within provincial jurisdiction, and close federal and provincial

cooperation is essential if an effective, workable scheme for the orderly

payment of debts is to be established.

The Interim Report develops a model scheme for the orderly payment

of debts capable of being integrated into the proposed federal Bankruptcy

Bill. Our aim was to assist overcommitted small debtors by providing a

comprehensive debtor counselling service and enabling them to make
arrangements for the re-organization of their debts to be repaid in in-

stalments, fully or partially, over an extended time period. A society that

increasingly promotes consumer credit during a period of economic

difficulty and restraint generates more and more cases of individual
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overindebtedness that require the effective operation of an expert debtor

counselling service within an overall strategy for assisting small debtors.

Our recommendations would apply to any overcommitted debtor, in-

cluding small businessmen, whose debts, excluding debts secured by real

property, do not exceed $20,000, and as such would be available to debtors

in all parts of Ontario. The scheme would rely heavily on negotiation and

consensual arrangements rather than require courtroom procedure and ad-

versary tactics; it would be inexpensive to administer. The administrator's

task would be to assist the debtor by preparing an arrangement which in-

cludes a budget for on-going essential living costs of the debtor and his

family, and an instalment plan for full or partial payment of the debtor's

outstanding debts. Thereafter if the creditors agree to take part in an

arrangement, the administrator appointed under the scheme would receive

money from the debtor and disburse it to the creditors. The administrator

would not be responsible for managing the debtor's affairs as would a

trustee in bankruptcy. The debtor must be able to remain in possession of

any property he may have, so as to be free to earn income and make
payments to the administrator and thus fulfil his obligations under the

scheme.

We envisage that the provincial government would be responsible for

the on-going administration of the scheme, and for the appointment of

Administrators. We think that our proposal is a practical one, simple to

administer, and comprehensible to both debtors and creditors in the com-

munity. It would provide a basic framework of fairness within which the

debtor's financial problems could be solved without either significant loss

to the creditor, or continual harassment of the debtor. Comprehensive deb-

tor counselling services would form an integral part of the scheme, serving

to educate debtors to recognize the hazards of overcommitment and to

work out their personal financial problems.

The proposals contained in our Interim Report were subsequently

discussed by appropriate government officials, and were taken into account

in formulating Ontario's policy toward Part III of the proposed Bankruptcy

Bill. The Interim Report had a specific and somewhat limited immediate ob-

jective and our proposals were developed as an alternative model to that set

out in the Draft Bankruptcy Bill. Having served that purpose, we intend to

incorporate a revised version of the proposals set out in the Interim Report

as one chapter of our final Report on the Enforcement of Judgment Debts,

placing it in its true context as one part of a comprehensive set of reforms.

For this reason we shall not be printing and distributing any copies of the

Interim Report.

REFERENCES FROM THE ATTORNEY GENERAL

The statute which established the Commission requires the

Commission to inquire into and consider any subject referred to it by the

Attorney General. During the last year, we have worked on three such
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references, continuing work on the Sale of Goods Project and embarking

on research in connection with two references given to us during the last

year, the reference on Professional Organizations, and the reference on

Class Actions.

(a) The Sale ofGoods Project

Much of the Ontario law concerning the sale of goods stems basically

unaltered from the legal principles of nineteenth century English commercial

law, as consolidated in the English Sale of Goods Act, 1893. Since the turn

of the century the deficiencies of this body of law have become increasingly

apparent with the transformation of Canadian commercial activity. The

vast expansion of industrial output and international trade has placed a

great strain on rules of law which date from an earlier age. Today much of

commercial activity is characterized by disparities in bargaining power,

both between consumers and suppliers, and between businessmen them-

selves. The prevalence of standard form contracts and disclaimer clauses

relieving parties from liability is a major factor in contemporary commer-

cial life, yet their existence is largely unrecognized in the formal rules of

commercial law. Sensing the inadequacy and irrelevancy of much of com-

mercial law, the American Law Institute sponsored an ambitious project to

simplify, clarify and modernize the law governing commercial transactions.

This project culminated in the drafting of the Uniform Commercial Code
which has been accepted by all the States in the United States with common
law traditions. Article 2 of the Uniform Commercial Code deals with sales

law and represents the most thorough-going attempt to reform this area of

the law.

In February, 1970, the Attorney General asked us to study The Sale of

Goods Act with a view to assessing its adequacy in the light of contem-

porary conditions, and to make recommendations for desirable changes. At

the request of the Government we gave initial priority to a study of the law

of Warranties and Guarantees in the context of Consumer Sales and, subse-

quently, in March, 1972, submitted a report on this topic. Since then a

major research study of all facets of the law relating to sale of goods has

been undertaken by a research team of Canadian law teachers working under

the direction of Professor Jacob S. Ziegel. This analytical work was

supplemented by empirical studies conducted with the cooperation of the

Canadian Manufacturers' Association. These were designed to obtain in-

formation on current selling and purchasing practices in Ontario, par-

ticularly at the manufacturing level, which might reveal the significance and

adequacy of the existing rules of law. Special attention has been given to the

American experience under Article 2 of the Uniform Commercial Code,

since this presents an excellent alternative to Anglo-Canadian sales law,

an alternative which is all the more relevant because it is the law of our

closest trading partner.

During the last year the Commission has spent much of its time com-
pleting its consideration of the three volume research report prepared by
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Professor Ziegel on the basis of detailed Research Papers. Work has now
begun on the preparation of a final report on this topic, including draft

legislation to implement our recommendations. Since uniformity of law is

vitally important for those whose commercial activities extend across a

number of provinces, it is our hope that the Draft Act may form a basis for

discussion by the Uniform Law Conference of Canada with a view to

ultimately producing a uniform law on this topic.

Since the law relating to sales is but one aspect of the wider law of

contract, the Commission's work on this project has touched on a number

of areas where the guiding legal principles are those of general contract law,

and where some reform seems necessary. We hope, once our work on the

sale of goods reference is completed, to turn our attention to those rules of

general contract law that require reform.

We referred earlier to the demands that contemporary commercial

life is imposing on sales law. Nowhere is the stress more evident than in the

law's inadequate response to the problem of Products Liability. The

revolution in manufacturing, distribution and retailing methods which has

occurred since the formative period of sales law has brought with it pressing

need for a re-examination of the scope and nature of a manufacturer's

liability for defective goods to the ultimate user or purchaser of a product,

whether such liability is based on warranty concepts or on the principles

of tort law. The Commission has decided to undertake a project on the law

of Products Liability. We envisage that this project will include an examina-

tion of policy issues and approaches to these issues adopted in other juris-

dictions; an empirical study of the potential impact of reform, in practical

terms, on manufacturers and distributors of goods; a study of the insurance

aspects of products liability, including an assessment of the probable impact

of stricter rules of liability; and lastly, a study of the economic basis of strict

liability on which there has recently been much academic writing. Research

work on the Products Liability Project will begin during the forthcoming

year.

(b) Reference on Professional Organizations

On April 6, 1976, the Attorney General asked the Commission to

undertake a study of the administration of certain statutes dealing with self-

governing professions, under the jurisdiction of his Ministry. The particular

statutes to be reviewed were The Architects Act, The Law Society Act, The

Notaries Act, The Professional Engineers Act and The Public Accountancy

Act. In November, 1976, the Attorney General, after conference with the

Commission and with its concurrence, decided that the reference should be

withdrawn and the subject matter referred to a special committee con-

stituted by the Attorney General.

Since that date the matter has been dealt with by the Professional

Organizations Committee, Ministry of the Attorney General.
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(c) Class Actions

On November 25, 1976, the Commission received a letter of Reference

from the Attorney General placing the subject of Class Actions on the

Commission's programme. We were asked to study the nature and rationale

of class actions and to investigate the problems, benefits and implications of

their development in Ontario. We were asked to give particular attention to

the potential impact of class actions upon the court system in terms of ex-

pense and administration.

Class Actions are court actions, launched by a representative party on

behalf of a substantial group of individuals all having similar claims, in

which they combine resources to have their claims settled in a single court

proceeding, instead of through a multitude of separate actions; the

judgment in a class action binds all the class members. Since both the bur-

den and benefits of litigation are shared, this procedure is said to offer in-

dividuals with small claims access to the law, where individual suits would

be uneconomic. The procedure has important implications for ratepayers,

tenants' organizations, shareholders, unions, consumers and environmental

or other citizen groups.

Our research into class actions will examine the utility and disad-

vantages of class actions; the protection of the various interests of the class

representatives, the absentee class members, the opposing party and the

public interest, by means of procedural safeguards; the assessment and

distribution of damages; awarding costs in class actions; negotiated settle-

ments of class actions; the role of the class lawyer and professional responsi-

bility; and alternatives to the class action. We have initiated a process of

public consultation on this topic by placing advertisements in major news-

papers and professional journals inviting interested parties to submit briefs

on the subject of class actions. We are considering further means of en-

couraging public involvement in this project, since it is one which poten-

tially affects a great many individuals and groups.

OTHER PROJECTS IN PROCESS

(a) The Law of Trusts

The law of trusts has had to adapt to many challenges in its history.

The trust is our law's most innovative and flexible mechanism for

facilitating personal dispositions of property and managing wealth for the

benefit of an individual or a group. The central element of the trust concept

is a fiduciary relationship, based on a division of property control and

property enjoyment between two persons, the trustee who controls and the

beneficiary who enjoys. The trustee's key responsibility is to ensure that the

property is administered in accordance with the lawful wishes of the person

who created the trust, or, where these are unknown, to ensure that the

property is administered for the benefit of the beneficiaries, in accordance

with equitable principles. Although trust law originated in cases involving

private family settlements, its contemporary significance is far broader than
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family trusts, since trusts have become important in many varied areas of

business and commercial life. The cumulative effect of the social, economic

and taxation changes of this century has been, not merely to pose new and

difficult challenges for the trust, but to underline inadequacies in the law of

trusts.

It is against this background that we are re-examining the law of

trusts. Working papers on a broad range of topics were commissioned from

leading law teachers, and then individually considered by the Commission.

During the last year we have concentrated attention on the fundamental

duties of trustees, considering the subjects of the delegation of responsi-

bilities by a trustee, conflicts of interest and duty on the part of a trustee,

and the standard of care required of a trustee. We have also considered the

problem of apportionment of capital and income, a proposal to repeal The

Settled Estates Act, and a detailed paper on trusts and the conflict of laws.

We expect to complete consideration of the working papers in the near

future and will then turn to the preparation of a draft report. This report

will contain a draft Bill to revise The Trustee Act in accordance with our

recommendations

.

Although originally the law of trusts derived exclusively from court

decisions, today a number of statutes overlay and modify the common law.

This mixture of case law and statute law provides a flexibility that is all the

more necessary in view of the continuing evolution of the trust concept.

Rather than develop an exhaustive and rigid codification of the law of

trusts, we hope to produce revised legislation that will consolidate all

provincial statutory provisions relating to the law of trusts, and will meet

the needs, where statutory intervention is called for, of contemporary trust

drafting and practice. Work on the law of trusts continues with the expert

advice of the Project Director, Professor Donovan W. M. Waters of McGill

University.

During the coming year, we expect to start work on a related project

on the Administration of Estates, examining the law and procedure in-

volved in the winding up of estates. Currently Ontario law on this topic is

rather inconveniently to be found in a number of statutes: The Surrogate

Courts Act and Rules, in sections 37 to 60 (excepting section 53) of The

Trustee Act, and in those residual portions of The Devolution of Estates

Act that were not carried into the Succession Law Reform Bill. We hope

to revise, rationalize and consolidate these provisions, examining

approaches to the subject taken in New Zealand, Australia and England, and

sounding out the views of interested parties. Our ultimate objective is to

produce a new comprehensive Administration of Estates Bill, containing

present legislation, our proposed reforms, and a partial codification of the

common law on this topic.

(b) The Basic Principles ofLand Law

The conceptual basis of land law in Ontario is now over seven hun-

dred and fifty years old and it is not surprising that in many respects it does
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not accord with contemporary needs and conditions. We commissioned

Professor D. Mendes da Costa to undertake a review of the conceptual basis

of Ontario land law which derives from rules and principles dating from the

feudal period of the English common law. Professor Mendes da Costa has

submitted a number of research papers containing proposals for funda-

mental reform of the law concerning the ownership and transfer of interests

in land, including a proposal for the total abolition of legal future interests.

During the last year, Professor Mendes da Costa submitted a two

hundred page summary of the law of future interests. This project has pro-

found implications for all aspects of property law. Although research has

been completed in this area, the Commission has not been able to start

detailed discussion of the proposals, deferring this topic to allow work on

more immediately pressing projects.

(c) The Law ofMortgages

Although the law of mortgages generally appears to be functioning

satisfactorily, certain facets of the law contain deficiencies and incon-

gruities. We have embarked on a broad study of the law of mortgages.

Research is being directed by Professor W. B. Rayner of the University of

Western Ontario who is currently editing the new edition of Falconbridge

on Mortgages. We have asked Professor Rayner to conduct a thorough

analysis of the law to identify problem points and to suggest reforms. The

research study will explore such matters as priorities, the redrafting of

statutory mortgage forms, and the theoretical basis of the mortgage con-

cept, viewed in the light of Professor Mendes da Costa's work on the Basic

Principles of Land Law.

(d) The Hague Convention Concerning the International

Administration of the Estates ofDeceased Persons

Today, increased mobility and travel have had such impact on

Canadian life that it is not unusual for Canadians to own assets abroad, and

for investment to range far beyond national boundaries. The rise of such

multi-national investment, and in particular the increasing amount of

foreign investment in Canada, has posed difficult problems for Canadian

lawmakers. Traditional concepts of law as limited in its operation to a single

legal jurisdiction and to legal actors, entities and objects within that juris-

diction, have needed to be supplemented by increasingly sophisticated con-

flict of laws rules in order to determine which legal rules should govern a

legal act involving more than one jurisdiction. Organizations such as the

Hague Conference on Private International Law serve an increasingly im-

portant function in developing conventions to promote regularity and uni-

formity in areas of private law which have this international aspect.

We think it important that provincial law reform agencies encourage

the consideration of international conventions concerning subjects falling

within provincial legislative competence, where reform is necessary and in-

ternational cooperation essential. Two years ago, we outlined our Report
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on the International Convention Providing a Uniform Law on the Form of

the International Will. Since then the Ontario Government has dealt with

this Report by including the Convention in its Succession Law Reform Bill,

and has indicated its willingness to ask the Government of Canada to accede

to the Convention on behalf of the Province of Ontario.

During the last year we have continued work on the preparation of a

report on the legislation that would be required to give effect in Ontario to a

parallel Convention concerning the International Administration of the

Estates of Deceased Persons. Under this Convention, signatory states

would establish an international certificate which could be obtained by an

administrator certifying that he or she is entitled to administer the movable

estate of a deceased person, and indicating the administrator's powers. A
single representative would be able to carry on the whole of the administra-

tion of a movable estate, to claim and seize the estate assets, and to proceed

with necessary transactions such as the settlement of debts, the delivery of

legacies and the sharing of assets, regardless of the location of the assets of

the estate. The international certificate would resolve the question of the

recognition of a foreign grant of representation. We expect to complete

work on this difficult and important matter in the near future. Eventually

we hope to culminate our related work on the administration of estates by

preparing a new draft Administration of Estates Bill; the Convention would

logically fit within that statute.

(e) Enforcement ofJudgment Debts

For some time now, we have been studying the Enforcement of

Judgment Debts, an area of Ontario law urgently needing overhaul and

revision. Often uncertain, complex and archaic, the law relating to the en-

forcement of debts has developed in an ad hoc and unsystematic fashion

since the early days of the province. The result today is that it is often dif-

ficult for creditors to exercise their remedies effectively, and debtors are in

an uncertain and unsatisfactory situation, seldom knowing when and how
they will be called upon to meet their obligations. Our objective in this

project is to revise and to rationalize both law and procedure, to facilitate

the collection of judgment debts while protecting the debtor from harass-

ment, and to devise new procedures to deal with the difficult problems of the

overcommitted small debtor. We have been examining critically the legal

rules, the formal procedures and the actual practices involved in enforcing

judgment debts to identify and analyze shortcomings, and to devise

alternative approaches to the enforcement of debts.

Earlier in this report we discussed our Interim Report on the Orderly

Payment of Debts, which sets out a scheme to provide effective services for

overcommitted small debtors. In addition to this scheme, we have also

devoted much attention to a new proposal for the enforcement of judg-

ments, one that we hope will be more effective and yet more humane than

present procedures. We are considering the possibility of establishing a ser-

vice and enforcement office which would have overall responsibility for the

enforcement of judgments which are recovered in the Supreme Court, in the
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County and District Courts and in the Small Claims Court. This office

could be responsible for the service of process, and for ascertaining the means

of the debtor by conducting judgment debtor examinations; it could also be in

charge of the actual enforcement measures such as garnishment and seizure

and sale of property. It has been suggested that such an office might ex-

pedite and improve the effectiveness of present enforcement methods, avoid

harassment, and reduce the overall expense of the enforcement process by

removing parallel structures which involve much duplication of effort. This

entire subject has formed the basis of discussions with sheriffs and court

registrars.

Research is also continuing on the methods of enforcement including

the seizure and sale of both real and personal property under a writ of

execution, garnishment, and equitable execution, with a view to revising the

substantive law governing these enforcement mechanisms, and improving

the effectiveness of the procedures.

We hope to examine all major aspects of the law concerning enforce-

ment of judgment debts, with the ultimate objective of achieving a more

rational and expeditious procedure. Our research consultant has been David

E. Baird, Esq., a legal practioner with the firm of Harries Houser, Toronto,

who has invaluable experience concerning the practical shortcomings in this

area of the law.

(f) Declarations ofMarital Status

Earlier in this report, we alluded to the special difficulties which in-

creased international travel and mobility pose for the law, and to the

growing importance of rules concerning the conflict of laws. In the area of

family law, this can become very important when the court considers the

rights or duties of persons who have been married or divorced in a foreign

country. Unhappily, the growing incidence of marriage breakdown has

made this much more frequent. Marital status often determines a broad

range of legal rights, including the right to marry again, succession rights

and maintenance rights. It has thus become important for someone whose

marriage has been solemnized or dissolved abroad, to be able to obtain an

authoritative declaration as to the validity of the foreign divorce or nullity

decree. In addition, where the validity of a marriage has been impugned, a

person may wish to obtain a declaration that a valid marriage exists.

Research on some aspects of this problem was carried out some years

ago by the Research Team of the Commission's Family Law Project. The
question of declarations of status is now the only residual matter from our

reports on family law that requires consideration. During the last year, we
have been working towards the preparation of a final report dealing with

the question of a court's power to declare the validity, according to the law

of Ontario, of an existing marriage or of a foreign divorce or annulment. In

addition to the conflict of laws aspect of this topic, there are difficulties

concerning the basis upon which the court should assume jurisdiction to en-

tertain applications for declarations of marital status and the question of
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the appropriate constitutional basis for the province to enact legislation on

this matter. We hope to complete a final report on this topic in the near

future.

(g) The Law of Standing

Traditionally, the courts have been concerned with the adjudication

of disputes between private individuals, and this private law emphasis has

largely shaped the courts' procedures and remedies. However, in recent

years there has been a growing public interest movement, which seeks to bring

legal actions in the courts to protect the environment and other broad

public interests. The public interest movement has been less successful in

gaining access to the law in Canada than in some other jurisdictions,

because of restrictive rules governing awards of costs, controlling class

actions, and imposing strict standing requirements. The law of standing, or

status to sue, restricts public interest litigation by providing that no one can

use the courts to challenge a statute or the action of a government or public

agency, or seek damages or an injunction against public nuisance, unless

they can show that they have some special private interest, usually a finan-

cial or property interest, or that they have suffered damage greater than that

of other members of the general public. The standing barrier has prevented

citizens from going to court to protect the environment and other public

rights, and has blocked potentially beneficial and otherwise justiciable legal

actions from ever being heard in court.

Many academic writers have argued that the doctrine is unduly restric-

tive, especially in the areas of administrative law, environmental law, con-

sumer law and civil liberties. Generally, these authors have advocated

legislative action to deal with the problem of standing, rather than leaving

the problem to the courts to develop a new jurisprudence. Leaving develop-

ment to the incremental growth of court decisions would lead to reform

being long delayed, and to a long period of unpredictability. This would

impose a heavy burden on the courts, which are entitled to expect clarity in

the law they must apply. Potential litigants are entitled to know whether

they have a right to sue, without expending funds and energy preparing for

trial and subsequently being denied standing. Two recent cases in the

Supreme Court of Canada have broadened the law of standing but their

precise effect is problematic, as lower courts in different provinces have in-

terpreted them both broadly and narrowly. If reform is considered

desirable, legislation is probably the best way to achieve it. Grave doubts

have, however, been expressed about the propriety of promoting public in-

terest actions. It has been suggested that the state is the appropriate and sole

protector of the public interest, except in those rare cases where the litiga-

tion concerns the validity of the government's own legislation, an important

matter in a federal state. Fears have also been expressed that broadening the

law of standing might cause a flood of court cases. Reform is necessary to

achieve a fair balance between the desirability of encouraging citizens to

participate actively in the protection of their rights and in the enforcement

of the law, and the undesirability of allowing meddlers or professional
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litigants to bring repeated, unfounded and vexatious law suits for the pur-

pose of harassment. The Ontario Law Reform Commission has decided to

embark on a study of the law of standing, with the ultimate aim of recom-

mending a legislative response to these problems. The right of citizens to

have access to the courts is an important safeguard against attempts to exer-

cise administrative power unauthorized by statute; our study will have impor-

tant implications for the rule of law, for the legitimacy of administrative

decisions and for the caseload of the courts. Our research study will

examine the policy questions and legal issues involved, and will canvass the

experience of other jurisdictions, devoting special attention to empirical

study of the validity of the argument that relaxing existing standing require-

ments would overburden the courts.

(h) Future Programme

The projects which we have discussed in this report present us with a

challenging and extensive workload for the foreseeable future. As projects

are completed, new studies are undertaken and other projects that for some

reason have been deferred are taken under active review. We are always

open to suggestions from lawyers, members of the judiciary, public of-

ficials, and the general public concerning defects and anachronisms in the

law of Ontario that require reform. The central task of law reform is the

systematic, long-range, continuous review of the law, a task that will last as

long as the democratic process of making laws continues.
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Counsel to the Commission, to take up an appointment with the Depart-

ment of Justice of the Government of Canada, we express our thanks for

his scholarly and devoted contribution to our work, and wish him well in his
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new work. Mr. Fairbairn has been succeeded as Counsel to the Commission

by M. Patricia Richardson formerly a Legal Research Officer with the
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A. F. Chute, and to the administrative staff, who serve the Commission so

tirelessly and devotedly.
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George A. Gale,
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Commissioner.
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APPENDIX A

1. Extract from the Minutes of the Ontario Law Reform Commission,

February 8, 1977.

The following motion presented by the Honourable R.A. Bell,

P.C., Q.C., and seconded by W. Gibson Gray, Q.C., was passed

by unanimous vote:

On the occasion of the retirement of the Honourable

James Chalmers McRuer, O.C., LL.D., as Vice

Chairman, the members of the Ontario Law Reform

Commission wish formally to record their deep sense of

obligation to him for his unparalleled service to the

cause of law reform.

His encyclopedic knowledge of law and social

philosophy, his scholarly wisdom, his persistent and

tenacious search for truth, his unswerving dedication to

the betterment of life for his fellow citizens, his

incredibly youthful outlook and vigour, are qualities

which have earned him a unique place in the legal

history of our Province and among reformers

throughout the common law world.

Those who have been privileged to be his colleagues

for more than 12 years on the Ontario Law Reform

Commission pay him this humble and respectful tribute.

2. Statement issued by the Office of the Premier of Ontario,

February 8, 1977.

The appointment of The Honourable George Alexander Gale, of

Willowdale, as Vice Chairman of the Ontario Law Reform

Commission was announced today by Premier William Davis.

The appointment, effective March 1, 1977, is for a three year

term.

The Honourable G.A. Gale replaces the Honourable James C.

McRuer, who will remain a member until his current projects are

completed. Mr. McRuer served as Chairman of the Commission

from 1964 to 1966 and as Vice Chairman since. He will be well

remembered for his contributions to the work of the Commission.

Mr. Gale was born in Quebec and educated at the University of

Toronto and Osgoode Hall Law School.

Called to the Bar in Ontario in 1932, he was appointed King's

Counsel in 1945. First appointed to the Supreme Court of Ontario

in 1946, he was Chief Justice of Ontario from 1967 until the end of

1976.
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Mr. Gale has been Chairman of the Committee dealing with

Rules of Practice for the Province of Ontario; Chairman of the

Judicial Council for Provincial Judges of Ontario; and an executive

committee member of the Canadian Judicial Council.

A member of the board of governors of Wycliffe College and

Upper Canada College, Mr. Gale is also an honorary member of

the Bar of Georgia, an honorary lecturer, Osgoode Hall Law
School, and a member of the Canadian Bar Association.

3. Extract from the Minutes of the Ontario Law Reform Commission,

March 7, 1977.

The following motion was presented by the Honourable R.A.

Bell, P.C., Q.C., seconded by W.R. Poole, Q.C., and passed

unanimously:

The Commission records with a combination of

pleasure and sadness the appointment, effective March
18, 1977, of the Chairman, Herbert Allan Borden Leal,

to the high office of Deputy Attorney General for

Ontario.

Members of the Commission congratulate Dr. Leal

upon this recognition of his exceptional talents and

upon the opportunity this appointment gives for

enhanced and significant service to the citizens of the

Province. While commiserating among themselves at

the loss of so distinguished a Chairman, the

Commissioners recognize that in his new administrative

role, he will be enabled to give continued leadership to

the cause of law reform.

For eleven years, Allan Leal has given to the

Commission, leadership and inspiration of the highest

order. His profound legal scholarship, his dedication to

the cause of law reform and of uniformity of law, his

indefatigable industry, his patient and understanding

perseverance in the search for effective solutions of legal

and social problems, coupled with his warm and

friendly personality have gained him recognition

throughout Canada and abroad and have brought great

credit to the Commission he led.

His colleagues pay humble tribute to his leadership

and his qualities but equally express their sense of

privilege in the long association with so fine a

gentleman.
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APPENDIX B

REPORTS MADE BY THE ONTARIO LAW REFORM COMMISSION

No.

Title

1 The Rule Against
Perpetuities

No. 1A Supplementary Report
on the Rule Against
Perpetuities

No. 2 The Wages Act;

Assignment of Wages

No. 3 Personal Property
Security Legislation

No. 3A Supplementary Report
on Personal Property
Security Legislation

The Evidence Act;

Admissibility of Business

Records

The Mechanics' Lien Act

Supplementary Report on
The Mechanics' Lien Act

Proposed Extension of
Guarantor's Liability on
Construction Bonds

The Execution Act:
Exemption of Goods from
Seizure

The Law of Condominium

Basis for Compensation
on Expropriation

The Limitation Period for

Actions under The Sandwich,
Windsor and Amherstburg
Railway Act, 1930

Annual Report 1967

Certain Aspects of the

Proposed Divorce
Legislation contained in

Bill C- 187 (Can.)

Date of

Report

February 1, 1965

March 1, 1966

March 3, 1965

March 28, 1965

May 18, 1966

February 16, 1966

February 22, 1966

May 26, 1967

May 30, 1966

December 9, 1966

Legislation Concerning
Commission Proposals

The Perpetuities Act,

1966, S.O. 1966, c. 113

do.

The Wages Amendment Act,

1968, S.O. 1968, c. 142

The Personal Property
Security Act, 1967, S.O.

1967, c. 72

do.

The Evidence Amendment
Act, 1966, S.O. 1966,

c. 51, s. 1

The Mechanics' Lien Act
1968-69, S.O. 1968-69, c. 65

do.

See The Mechanics' Lien
Amendment Act, 1975,

S.O. 1975, c. 43

The Ministry of
Transportation and
Communications
Creditors Payment Act
1975, S.O. 1975, c. 44

The Public Works
Creditors Payment
Repeal Act, 1975,

S.O. 1975, c. 45

The Execution Amendment
Act, 1967, S.O. 1967, c. 27

March 6, 1967 The Condominium Act,

1967, S.O. 1967, c. 13

September 21 , 1967 The Expropriations Act,

1968-69, S.O. 1968-69, c. 36

January 8, 1968

January 15, 1968

January 19, 1968

The Sandwich, Windsor
and Amherstburg Railway
Amendment Act, 1968,

S.O. 1968, c. 120

The Divorce Act, S.C.

1967-68, c. 24, s. 26
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Title

The Proposed Adoption in

Ontario of the Uniform
Wills Act

The Protection of Privacy

in Ontario

The Insurance Act, R.S.O.
1960, c. 190, s. 183, as

amended S.O. 1961-62,

c. 63, s. 4 (commutation)

Trade Sale of New Houses
and the Doctrine of

Caveat Emptor

Interim Report on Landlord
and Tenant Law Applicable

to Residential Tenancies

Limitation of Actions

Date of

Report

February 5, 1968

Legislation Concerning

Commission Proposals

Annual Report 1968

The Age of Majority and
Related Matters

Status of Adopted Children

Report on Family Law:
Part I - Torts

Report on Section 20 of
The Mortgages Act

Report on Family Law:
Part II - Marriage

Annual Report 1969

Report on Actions Against
Representatives of
Deceased Persons

The Coroner System in

Ontario

Sunday Observance
Legislation

September 10, 1968 See The Consumer
Reporting Act, 1973,

S.O. 1973, c. 97

October 3, 1968 —

October 4, 1968

December 10, 1968

February 3, 1969

April 7, 1969

May 12, 1969

June 3, 1969

November 4, 1969

March 12, 1970

April 6, 1970

April 20, 1970

November 30, 1970

January 25, 1971

February 26, 1971

The Ontario New Home
Warranties Plan Act, 1976,

S.O. 1976, c. 52

The Landlord and Tenant
Amendment Act, 1968-69,

S.O. 1968-69, c. 58

See The Highway Traffic

Amendment Act, 1975,

(No. 2), S.O. 1975, c.37

The Fatal Accidents
Amendment Act, 1975,

S.O. 1975, c. 38

The Trustee Amendment
Act, 1975, S.O. 1975, c. 39

The Age of Majority and
Accountability Act, 1971,

S.O. 1971, c. 98

The Child WelfareAmendment
Act, 1970, S.O. 1970, c. 96,

s.23; and see The Child
Welfare Amendment Act,

1975, S.O. 1975, c. 1

The Family Law Reform Act,

1975, S.O. 1975, c. 41

(partial implementation)

The Mortgages Amendment
Act, 1970, S.O. 1970,

c. 54, s. 1

The Civil Rights Statute

Law Amendment Act, 1971,

S.O. 1971, c. 50, s. 55

(partial implementation)

The Trustee Amendment Act,

1971, S.O. 1971, c. 32, s. 2

The Coroners Act, 1972,

S.O. 1972, c. 98

The Retail Business

Holidays Act, 1975, S.O.
1975 (2nd Session), c. 9
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Title

Land Registration

Annual Report 1970

The Change of Name Act

Section 16, The Mortgages

Act

Development Control

Powers of Attorney

Occupiers' Liability

Consumer Warranties and
Guarantees in the Sale

of Goods

Review of Part IV of The
Landlord and Tenant Act

Annual Report 1971

The Non-Possessory
Repairman's Lien

Administration of Ontario
Courts, Part I

Annual Report 1972

Administration of Ontario
Courts, Part II

Report on Family Law:
Part III - Children

Report on The Solicitors

Act

Report on Motor Vehicle
Accident Compensation

Administration of Ontario
Courts, Part III

Date of

Report

March 23, 1971

March 31, 1971

May 31, 1971

June 18, 1971

Legislation Concerning

Commission Proposals

The Change of Name
Amendment Act, 1972, S.O.

1972, c. 44

September 28, 1971 The Planning Amendment Act,

1973, S.O. 1973, c. 168, s. 10

January 11, 1972 —
January 11, 1972 —
March 3 1,1972 —

March 31, 1972

March 31, 1972

October 4, 1972

The Landlord and Tenant

Amendment Act, 1972, S.O. 1972,

c. 123

Report on Family Law:
Part IV - Family Property
Law

February 8, 1974

Report on Family Law:
Part V - Family Courts

February 8, 1974

Annual Report 1973 May 6, 1974
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February 26, 1973 See The Administration

of Courts Project Act, 1975,

S.O. 1975, c. 31

March 31, 1973 —
May 23, 1973 See The Administration of

Courts Project Act,

1975, S.O. 1975, c. 31

September 25 , 1 973 The Child WelfareAmendment
Act, 1975, S.O. 1975, c. 1

(partial implementation)

September 28, 1973 —

November 9, 1973 —

December 17, 1973 The Judicature Amendment
Act, 1975, S.O. 1975, c. 30
(partial implementation);

and see The Administration
of Courts Project Act, 1975,

S.O. 1975, c. 31

See The Family Law Reform
Act, 1975, S.O. 1975,

c. 41 (partial

implementation)

See The Unified Family
Courts Act, 1976,

S.O. 1976, c. 85



Title

International Convention
Providing a Uniform Law
on the Form of the

International Will

Annual Report 1974

Report on Family Law:
Part VI - Support
Obligations

Mortmain, Charitable

Uses and Religious

Institutions

Landlord and Tenant Law

The Law of Evidence

Annual Report 1975

Report on Changes of Name

Report on The Impact of

Divorce on Existing Wills

Date of

Report

July 3, 1974

March 31, 1975

April 18, 1975

February 27, 1976

March 15, 1976

March 29, 1976

March 31, 1976

August 16, 1976

February 28, 1977

Legislation Concerning

Commission Proposals

Many of the Commission's earlier reports are no longer in print. Those that are still

in print may be ordered from Publications Service, Ministry of Government Ser-

vices, 3B-7 Macdonald Block, Queen's Park, Toronto, Ontario, M7A 1N8, Canada.
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